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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions 
are presented: 


Having objected to evidence of certain statements, made 
by him shortly after his arrest, on the specific grounds 
of illegality of the arrest and coercion, can appellant now 
claim that the statements were obtained in violation of 
the Mallory rule or of his right to counsel as established 
in Escobedo v. Illinois? If he may, does the record show 
a plain violation of Mallory, where one of two identical 
admissions was made within minutes of the arrest and 
during a car ride that would have been necessary had ap- 
pellant been taken directly to court? Can appellant claim 
‘a violation of Escobedo where there is no evidence that 
he requested and was refused the right to consult counsel? 
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United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No, 19,482 
REGINALD L, ROBINSON, APPELLANT 
VU. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


By indictment filed January 25, 1965, appellant and 
one Wilbert Hamm were charged with robbery, a viola- 
tion of 22 D.C. Code § 2901. On March 16, 1965, Hamm 
pleaded guilty to the indictment.’ Trial of appellant be- 
fore Judge George M. Hart, Jr. and a jury began on 
April 27, 1965, and the following day appellant was found 
guilty as charged. He was sentenced to imprisonment for 


1On September 17, 1965, Judge Robinson sentenced Hamm under 
18 U.S.C. §5010(b), the Youth Corrections Act. 


(1) 


2 


a period of 30 to 96 months, to run consecutively to a 
sentence then being served. This appeal followed.’ 

At about $ p.m. on the night of December 8, 1964, hav- 
ing finished his run for the day as Post Office supervisor 
of the operation of the mails on the railroad, Russell C. 
Schwartz took his usual short cut through the east end 
exit of Union Station to the Railroad YMCA (Tr. 27- 
28). Approaching an archway at the exit, Mr, Schwartz 
noticed two men, standing one on either side of the arch. 
As he walked between them. one placed a gun in his side, 
threatened to shoot out his guts, and told his cohort to 
“get his pocketbook” (Tr, 29, 148). The second robber 
took Mr, Schwartz’ wallet, Government Exhibit 1, which 
contained four dollar bills. a book of 5 cent postage 
stamps. and other personal papers (Tr, 29-30, 144). Their 
object accomplished, the two bandits ran across a parkway 
adjacent to the station and across to Second Street, dis- 
appearing as they arrived at the corner (Tr. 32). Mr. 
Schwartz went inside the station and reported the rob- 
bery to Officer George Patterson (Tr. 32, 35, 234). 

Based on Mr. Schwartz’ description of the two robbers 
as Negro males 19 or 20 years old, about 5’8” tall, weigh- 
ing 150 or 160 pounds, and wearing dark overcoats and 
dark hats (Tr. 35-37, 235), and his observation of where 
they had yun to (Tr. 35), a lookout went out over the 
police radio (Tr. 40, 235). Privates John P. Leonard and 
Kenneth A. Gabrielson, at their scout car in the driveway 
of the 9th Precinct at 525 9th Street N.E., heard the look- 
out for two Negro males in their late teens, wearing dark 
hats and overcoats, one supposedly armed with a gun, last 
seen running east on F Street N.E. (Tr. 39-40, 160, 171, 
194-95). The officers drove west on F Street (Tr. 41, 


2 During the testimony of the complaining witness, the jury was 
excluded and a lengthy hearing was held on the circumstances of ap- 
pellant’s arrest and confession (Tr. 37-140). Because the testimony 
at that hearing was substantially the same as the testimony before 
the jury, the versions of the Government witnesses and of appellant 
will be summarized but once, supported by references to both the 
hearing and the trial testimony. Significant discrepencies will be 
noted. 
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161) and in the 600 block saw two Negro males in their 
late teens or early twenties, wearing dark hats and car- 
rying dark overcoats over their arms, hurriedly walking 
east on the north side of the block, and looking back over 
their shoulders (Tr, 42-43, 58, 161, 196)." Officer Leon- 
ard put on his brakes. but by the time the car stopped 
the two suspects had disappeared (Tr, 43, 161). He drove 
to 6th Street. made a U-turn. drove up to 7th Street, 
and again turned. By this time Officer Gabrielson had 
the car’s spotlight out. and by its light the policemen were 
able to see the co-defendant Hamm, standing on the porch 
of 624 F Street. between the front door and a storm door 
(Tr, 48, 61, 120, 161-62. 196). The officers left their 
car. approached Hamm. and asked him his name and 
what he was doing there. Hamm said he was looking for 
a friend supposed to live in that block, (Tr. 43. €5, 162. 
196-97.) The officers recognized Hamm as one of the 
two men they had seen hurrying down the street (Tr, 44. 
120, 161-62).* but when asked what had become of his 
companion. Hamm claimed he had been walking alone 
(Tr. 46). As the policemen talked with Hamm, they saw 
that he was standing on a black leather wallet (Govern- 
ment Exhibit 1). which was found to contain cards and 
other identification belonging to Russell Schwartz (Tr. 
45, 120. 162, 168.197). The officers were unable to learn 
over the police radio whether that was the name of the 
robbery victim (Tr. 45-46. 164. 172) and accordingly 
placed Hamm in a wagon for transportation to Union 
Station (Tr. 46, 118. 165, 198). 

At Hamm’s departure. Officers Leonard and Gabrielson. 
with about six other policemen who had responded to the 
call (Tr, 70, 107, 176). began to search the area for the 


“F Street was almost empty that night (Tr. 52-54, 178, 207). 


‘Testifying at trial on behalf of appellant. Hamm claimed he 
had been visiting an aunt who lived at 614 F Street N.E. (Tr, 257, 
260-61). 

'The buildings along the north side of F Street on that block, 


where the two men had been walking, were row houses, and no alleys 
or areaways broke into their solid front (Tr. 42, 44, 60). 
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second suspect. Minutes later, they found appellant Rob- 
inson lying face down in the bushes in the front yard of 
624 F Street, his overcoat over his head (Tr. 46, 47, 68, 
106, 108, 117, 165, 176, 199). Their guns drawn, the of- 
ficers ordered appellant to his feet and searched his over- 
coat, finding in its pocket a small plastic toy pistol, Gov- 
ernment Exhibit 6, which resembled the one borne by the 
armed robber (Tr. 47, 69, 107, 117-18, 157-58, 165-66, 
167-68, 199-200). They also found two dollar bills, which 
were returned to appellant but confiscated later at Union 
Station (Tr. 50, 70, 141, 201), and a book of postage 
stamps (Tr. 169, 201-02) ; these became Government Ex- 
hibit 7 (Tr. 169, 200-01).° 

After this search, appellant was placed immediately in 
the rear seat of the scout car and driven directly to the 
station (Tr. 47-48, 71, 72, 107, 119, 185, 166, 178-79, 200, 
214).7 During the trip, which took only a few moments 
(Tr. 107, 119, 180, 216-17), Officer Gabrielson confronted 
appellant with the damaging evidence of his involvement 
and asked why he had committed the crime. Appellant 
responded that he was sorry, that he had needed the 
money, and that he had not intended to hurt anyone (Tr. 
47-48, 73, 110, 119-20, 180.) 

At the station. first Hamm and then appellant were 
viewed by their victim (Tr. 48-49, 109). Mr. Schwartz 
identified Hamm as the one who had taken his wallet, 
explaining that he had gotten a good look at that robber 
(Tr, 49, 140, 144, 166). He was not able positively to 
identify appellant as the pistol-wielder, whom he had not 


¢ Appellant told the officers that the gun found in his pocket 
belonged not to him but to some little boy (Tr. 223-24, 302); he 
repeated this claim at trial (Tr. 292-93, 302). He also denied 
ownership of the dollar bills and the stamps (Tr. 302-04, 305-06). 


7 Officer Gabrielson first testified that he had sat in the back seat 
of the car with appellant during the ride to Union Station (Tr. 108). 
After refreshing his memory during a luncheon conversation with 
his partner, he testified that he had sat in the front seat. The jury 
was aware of this change in testimony, which the officer attributed 
to a2 momentary confusion between his treatment of Hamm and of 
appellant. (Tr. 128-31, 207-08, 215, 222.) 
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been able to observe well (Tr. 110, 140, 144, 150, 167). 
However, when asked whether he wished to say anything 
to Mr. Schwartz, appellant repeated that he was sorry 
but that he had needed the money, and he asked his vic- 
tim not to press charges against him (Tr, 49-50, 109, 141- 
42, 166-67, 204-05, 235). The proceedings involving ap- 
pellant at Union Station consumed about five minutes 
(Tr. 74), after which both defendants were transported 
to the precinct and booked (Tr. 50, 74, 167, 205, 286). 
The records reflect that they were taken the next morning 
before the United States Commissioner, appointed counsel 
from the Legal Aid Agency, and accorded a full prelimi- 
nary hearing (Comm’r’s Report of Proceedings). 

Both at the hearing and in the presence of the jury, ap- 
pellant testified that when arrested he had been walking 
away from the bushes, where he had stopped to urinate 
(Tr, 82-83, 86, 280, 291) although he had just left the 
home of a friend, half a block away (Tr. 84, 280). He 
claimed that the officers had driven up in a scout car in 
the back of which sat Hamm, had accused him of the 
robbery and ignored his protestations of innocence, and 
had beaten and kicked him until he confessed to his par- 
ticipation in the crime (Tr. 88-86, 89-91, 281-85, 296-98). 
Contrary to the Government evidence (Tr. 111), appel- 
lant claimed that when confronted with the victim in the 
train station he had denied his guilt (Tr. 86, 92, 286). 
Appellant contended that in the scout car he had wiped 
blood away from his face with a handkerchief, which he 
had not bothered to show his attorney the following 
morning (Tr. 98-96, 102, 299). Nor was any mention 
made to the United States Commissioner of this alleged 
brutality, although appellant claimed to have told his law- 
yer about it (Tr. 94, 102). Both Officer Leonard and 
Officer Gabrielson vigorously denied the charges of bru- 
tality (Tr. 73, 107-08, 111, 180, 220-22, 309-10). 

In his defense to the charge, in addition to his own tes- 
timony appellant offered that of Wilfred Oliver, to corro- 
borate his claim of a visit during the time of the robbery 
(Tr, 275-78) and of the co-defendant Hamm (Tr. 250- 
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73), who said that although he had known appellant for 
almost two years (Tr. 261-62), appellant had not joined 
him in the robbery, which he had perpetrated alone (Tr. 
250-51). The force of Hamm’s evidence was undoubtedly 
weakened by appellant’s insistence that he had never seen 
Hamm before the night of the crime (Tr. 83, 87-88, 281, 
295). 

At trial, appellant objected to admission of the property 
seized from him upon his arrest and his statements made 
to the police and to Mr. Schwartz on the grounds that 
both were the fruit of an unlawful arrest and that the 
statements were the result of the alleged physical coercion 
(Tr, 26, 33-34, 76, 1387). At the conclusion of the hear- 
ing, Judge Hart ruled the arrest valid (Tr. 76-80, 188) 
and found as a matter of fact that the statements were 
voluntary and not the product of coercion (Tr. 188-39). 
Appellant having presented the issue of involuntariness to 
the jury by his trial testimony, the court included in its 
charge, without objection, the appropriate instructions on 
voluntariness of admissions (Tr, 322-24). 


STATUTE AND RULES INVOLVED 


Title 22, District of Columbia Code, Section 2901 
provides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months, nor more than fifteen years. 


Rule 5(a) of the Federal Rules of Criminal] Procedure 
provides, in pertinent part: 


An officer making an arrest under a warrant is- 
sued upon a complaint or any person making an ar- 
rest without a warrant shal] take the arrested person 
without unnecessary delay before the nearest availa- 
ble commissioner or before any other nearby officer 
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empowered to commit persons charged with offenses 
against the laws of the United States... . 


Rule 52(b) of the Federal Rules of Criminal] Procedure 
provides: 


Plain errors or defects affecting substantial rights 
may be noticed although they were not brought to the 
attention of the court, 


SUMMARY OF ARGUMENT 


Appellant objected to admission of his statements on the 
very specific grounds that they were the fruit of an il- 
legal arrest and of physical coercion. He has abandoned 
these claims on appeal, and now asserts that the state- 
ments were obtained during a period of unnecessary delay 
between arrest and presentment, and in violation of his 
right to counsel under the principles laid down in Esco- 
bedo V., Illinois, 378 U.S, 478 (1964). This he cannot do. 
Numerous cases have held that even constitutional objec- 
tions to the admission of evidence cannot be made for the 
first time on appeal. 

Nor does the record show plain error in the admission 
of these admissions, Two substantially identical state- 
ments are involved, one made in the scout car and one to 
the victim in Union Station. The former was made in 
response to only one question, during the trip from the 
scene of arrest to the terminal. That trip would have 
been taken had appellant been brought directly to court 
and thus under no stretch of the imagination can be said 
to have been unnecessary. Nor does the record show that 
appellant asked and was refused the right to consult 
counsel before he made the challenged admissions. Under 
decisions of the Supreme Court, therefore, he cannot claim 
a violation of his right to counsel, since his trial occurred 
in April of 1965. 
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ARGUMENT 


Admission into evidence of appellant’s statements was 
not error. 


(Tr, 26, 33-34, 37, 47-50, 71-74, 76-80, 86-103, 107, 
109-110, 119-20, 135, 137-189, 140-42, 144, 150, 166- 
67, 178-80, 200, 204-05, 214, 216-17, 235, 279-307.) 


At trial, the Government offered in evidence two state 
ments made by appellant to the effect that he was sorry 
he had joined in the robbery but that he needed the 
money. One of these admissions was made in the scout 
car, within minutes of appellant’s arrest, as he was 
being taken to Union Station in order that the robbery 
victim might state whether or not he was one of the rob- 
bers (Tr. 47-48, 71-73, 107, 110, 119-20, 135, 166, 178-80, 
200, 214, 216-17). The other was made only a few min- 
utes thereafter, when appellant was taken into the pres- 
ence of the victim; this statement was directed to the 
victim (Tr. 49-50, 74, 109, 141-42, 166-67, 204-05, 235). 
At trial, appellant objected to admission of these state- 
ments on the very specific and limited grounds that they 
were the fruit of an illegal arrest and that they were 
physically coerced from him (Tr. 26, 33-34, 76, 187). At 
the lengthy hearing outside the jury’s presence (Tr. 37- 
140) and again before the jury, the testimony on both 
sides was directed to the issues presented by these ob- 
jections, and it was these objections that the trial judge 
overruled, finding the arrest proper and the admissions 
voluntary (Tr. 76-80, 188-39). Appellant challenges 
neither of these rulings. Instead, he now contends that 
the admissions were obtained during a period of unneces- 
sary detention, Fed, R. Crim. P. 5(a); Mallory v. United 
States, 354 U.S. 449 (1954), and in violation of the rule 
laid down in Escobedo v. Illinois, 378 U.S. 478 (1964). 
Both contentions are without merit. 

At the outset, we urge this Court to decline to con- 
sider the merits of appellant’s arguments, for these were 
never presented to the trial court. The Supreme Court 
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has said that a general objection to the admission of evi- 
dence does not suffice to preserve even a constitutional ob- 
jection for appeal. On Lee v. United States, 343 U.S. 747, 
749-50 n.3 (1952). Accord, eg., 1 WIGMORE, EVIDENCE 
$18(C) (1) (8d ed. 1940) ; McCormick, EVIDENCE § 52, 
at 117-20 (1954). Only this last Term, the Court refused 
to pass on a constitutional objection to the admission of 
evidence because that objection had not been made at 
trial. Schmerber v. California, 384 U.S. 757, 765-67, n.9 
(1966). A fortiorari, an objection at trial on ground A 
will not permit ground B to be asserted on appeal as a 
reason for excluding the evidence. 1 WIGMORE, supra, 
$ 18(C) (2), at 339-40. Significantly, the Court of Ap- 
peals for the Second Circuit, sitting en banc, has unani- 
mously concluded that a pre-trial motion to suppress evi- 
dence based on a claim of illegal arrest does not save 
even a constitutional claim, based on Escobedo, for appeal. 
United States v. Indiviglio, 352 F.2d 276 (1965), cert. 
denied, 383 U.S, 907 (1966). This Court too has recent- 
ly declined to pass to a constitutional question raised for 
the first time on appeal. Trimble v. United States, D.C. 
Cir, No. 19942, decided September 15, 1966, slip op. at 
4." If constitutional claims must be made at trial, ob- 
viously Mallory objections cannot be raised for the first 
time on appeal. Appellant’s contentions thus come too 
late. 

Assuming arguendo that this Court desires to reach the 
merits of appellant’s Mallory and Escobedo claims, even 
this incomplete record reveals them patently without sub- 
stance. In support of his Mallory argument, appellant re- 
lies exclusively on Alston v. United States, 121 U.S. App. 
D.C. 66, 348 F.2d 72 (1965), drawing analogies between 


* Although in Trimble this Court did reach the merits of a differ- 
ent constitutional question raised here for the first time, the Gov- 
ernment had argued alternatively that the record on this second 
point was sufficient to negate the substance of Trimble’s contention, 
and this Court agreed, affirming the conviction. The record in the 
instant case is arguably not as fully developed as was that in 
Trimble. See page 12, infra. 
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that case and this which are not supported by the record. 
First, appellant cites his own testimony that he initially 
denied culpability (Tr, 86, 92. 286). but the trial judge 
obviously rejected appellant’s testimony (Tr, 138-39) and 
on appeal the record must be viewed in the light most 
favorable to the Government. E.g., Glasser v. United 
States, 315 U.S. 60. 80 (1942); Curley v, United States, 
81 U.S. App. D.C. 389, 160 F.2d 229, cert. denied, 331 
U.S. 837 (1947). The Government’s evidence was that 
appellant was not questioned at the place of arrest and 
that he immediately admitted his guilt when confronted 
with the evidence against him (Tr, 47-48, 71-73, 107, 110, 
119-20, 135, 166, 178-80, 200, 214, 216-17). Second, con- 
trary to appellant’s assertion, the record reflects no inter- 
rogation of appellant at Union Station. All that occurred 
there was that appellant was shown to Mr, Schwartz, 
taken out of the room, and then brought back into his 
victim’s presence, with his co-defendant, and asked wheth- 
er he wished to say anything. Without prodding, appel- 
lant said he was sorry and that he had not intended to 
hurt Mr. Schwartz. (Tr. 48-50, 74, 109-10, 140-42, 144, 
150, 166-67, 204-05, 235.) 

Significantly, appellant makes no serious attempt to 
challenge as violative of Mallory the admission made in 
the scout car on the way to the train station. Made with- 
in minutes of the arrest, during the brief ride to Union 
Station (Tyr. 119), that statement was substantially iden- 
tical to the one made in the terminal (compare Tr. 48, 
110 with Tr. 49-50, 109) and thus admission of the latter 
would at the most be harmless error. The first confes- 
sion was clearly “threshold” and thus not within the Mal- 
lory bar. E.g., United States v, Mitchell, 322 U.S. 65 
(1944) ; Ramey v. United States. 118 U.S. App. D.C. 355, 
336 F.2d 743, cert. denied, 379 U.S. 840 (1964); Perry 
v. United States, 121 U.S. App. D.C. 29, 347 F.2d 813 
(1965) ; Naples v. United States, 113 U.S. App. D.C. 281, 
283-84, 307 F.2d 618, 620-61 (1962) (en banc). Subse 
quent delay in presentation to the magistrate is, of course, 
immaterial. United States v. Mitchell, supra. Had the 
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car not stopped at the terminal but continued on directly 
to the First Precinct, appellant’s first admission of guilt 
would already have been made, during a time that can 
under no stretch of the imagination be viewed as an un- 
necessary delay. 

Nor can the interlude at Union Station properly be 
denominated “unnecessary delay.” Although the officers 
had arrested appellant on ample probable cause to believe 
him a robber (see Tr. 76-80, 188), they reasonably de- 
sired to confront him with the victim, to determine wheth- 
er a positive identification could be made. Had Mr. 
Schwartz said definitely that appellant was not one of the 
robbers, this confrontation obviously would have inured 
to appellant’s benefit. Kennedy v. United States, 122 U.S. 
App. D.C. 291, 292-938, 353 F.2d 462, 463-64 (1965) ; 
Proctor v. United States, 119 U.S. App. D.C, 193, 338 
F.2d 533 (1964), cert. denied, 280 U.S. 917 (1965); 
Payne v. United States, 111 U.S. App. D.C, 94, 98, 294 
F.2d 723, 727, cert. denied, 368 U.S. 883 (1961); cf. 
Heideman v. United States, 104 U.S. App, D.C. 128, 259 
F.2d 943 (1958). cert. denied, 359 U.S, 959 (1959). The 
admissions were not obtained in violation of Mallory. 

Nor is appellant’s Escobedo claim more meritorious. In 
Johnson v. New Jersey, 384 U.S. 719, 733-34 (1966), the 
Supreme Court made clear that Escobedo is limited to its 
particular facts—that is. to cases where, inter alia, “the 
suspect has requested and been denied an opportunity to 
consult with his lawyer... .” Escobedo v, Illinois, supra 
at 491.° In Miranda v. Arizona, 384 U.S. 486 (1966), the 
Court did hold that in-custody interrogation is impermis- 
sible where the defendant has not been offered the serv- 
ices of a lawyer, and that the suspect need not request a 
lawyer to call the rule into operation. However, in John- 
son v. New Jersey. supra, the Court specified that Miran- 


® Accord, Kennedy V. United States, supra. See also Coleman v. 
United States, D.C. Cir. No. 19662, decided July 14, 1966, slip op. 
at 2-3 n.1; Luckett v. United States, D.C. Cir. No. 19911, affirmed 
per curiam July 12, 1966: A. Williams v. United States, 120 U.S. 
App. D.C, 244, 345 F.2d 733, cert. denied, 382 U.S. 962 (1965). 
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da would be applied prospectively only, and that Esco- 
bedo, with its requirement of a request, would apply to 
cases tried between June 22, 1964 and June 18, 1966. Since 
the trial below occurred in April of 1965, Escobedo gov- 
erns. Nowhere in his rather extensive testimony both at 
the hearing on admissibility of his admissions (Tr, 81- 
103) and before the jury (Tr. 279-307) did appellant as- 
sert that he had asked for and been denied the right to 
consult an attorney before making the admissions in 
question. Because appellant did not seek to “ventilate the 
issue” ” at trial, the record is silent on what, if any, 
warnings were given him prior to the challenged ques- 
tioning. It therefore does not reflect that appellant was 
affirmatively refused his right to counsel and plain error 
is not present. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 


judgment of the District Court should be affirmed. 


Davin G. BREsS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JOEL D, BLACKWELL, 
CAROL GARFIEL, 
Assistant United States Attorneys. 


10 Pea Vv. United States, 116 U.S. App. D.C. 410, 324 F.2d 442 
(1963), vacated on other grounds, 378 U.S. 571 (1964). Accord, 
Ramey v. United States, 118 U.S. App. D.C, 355, 336 F.2d 743, 
cert, denied, 379 U.S. 840 (1964); cf. Hawkins v. United States, 
109 U.S. App. D.C. 338, 341-42, 288 F.2d 122, 125-26 (1960) 
(concurring opinion of Bazelon, C.J.). 
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defendant an opportunity to consult counsel, and without effective 
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FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Reginald L. Robinson from a 
judgment of conviction of the offense of robbery |in a jury trial 
| 
| 
before the United States District Court for the District of 


Columbia. Appellant Robinson, together with one Wilbert L. Hamm, 


were charged with robbery by force and violence (22 D.C.c, 2901). 


Hamm pled guilty. Judgment against Appellant Robinson was 


entered by the trial court on June 11, 1965. Notice of appeal 


was filed June 16, 1965, together with an Order by the District 
Court allowing Appellant to proceed in forma pauperis. 
The appellate jurisdiction of this Court is conferred by 


Title 28, Section 1251, United States Code. 


STATEMENT OF CASE 

On the night of December 8, 1964, the complaining 
witness, Russell C. Schwartz, a railway mail supervisor, was about 
to leave the Union Station in Washington, D. C. when he was held 
up by two men; one of them stuck what Schwartz thought was a gun 
into his side and the other reached into his pocket and took his 
wallet containing four one-dollar bills and a book of stamps 
(Tr. 27-29). Schwartz watched the two men run across an adjoining 
parkway and disappear (Tr. 32); then he found a policeman and 
reported the robbery (Tr. 234-236), and a lookout was broadcast 
with the result that a radio patrol car promptly reached the 
vicinity where the two men were last seen. A search of the 
vicinity by the two officers in the car resulted first in the 
arrest of Hamm, who was found standing on a porch with Schwarz’ 


wallet under his feet (Tr. 43-45). 


(2) 


On further search with spotlights, the |cfficers 
discovered Appellant Robinson hiding in some bushes nearby, drew 


| 
their guns, and arrested Appellant at gun point; | they searched 


him and found a toy plastic pistol in his overcoat pocket (Tr.46-47). 
Appellant was handcuffed (Tr. 71-72) and placed in the rear seat 
| 


of the patrol car and then taken to the police room at the Union 


Station for a confrontation with the complaining witness Schwartz 
| 
| 

(Tr. 92). Thereafter, Appellant was taken to No, 1 precinct, 


central cell block (Tr. 74), held over night and brought before a 
Commissioner in the morning (Tr. 94). ! 

At the trial, Hamm testified that he had been alone 
and that Appellant did not participate in the robbery (Tr. 251). 
Robinson explainec his presence in the neighborhood as the result 


| 
of a visit he had made to the house of a friend (Tr. 84, 100, 280), 


and the visit was corroborated by the friend, Wilfred Oliver 
| 


(fx. 275-6). The complaining witness could not identify Robinson 
| 


at the confrontation in the police room (Tr. 86, 92, 149, 286), 


testifying that the alleged second man who used the supposed gun 
was around at one side where he could not be seen. Appellant at 
| 


this time denied having taken part in the robbery (Tr. 86, 92, 286). 
| 
Apart from the circumstantial evidence outlined above, 
| 


| 
Appellant's conviction of participation in the robbery rests on 
| 


two alleged admissions or confessions, one in the scout car on 
the way to the Union Station police room, and the other in a 
second confrontation with the complaining witness in the police 
room. The trip to the Union Station took only three or four 
minutes (Tr. 119), but it was long enough for the two arresting 
officers to confront Appellant with Schwartz' wallet (retrieved 
from Hamm) and the toy gun, and to tell him that "everything had 
been identified," that "things look pretty bad for you," that 
“We have you here with all these facts and stuff. Why don't you 
just tell us the truth?" (Tr. 119, 120). As the result of this 
in-custody interrogation, the police officers testified that 
Appellant said he was sorry; that he needed the money; and that 
he didn't intend to hurt anybody (Tr. 48). 

In the confrontation at the Union Station, Appellant 
was first taken into the police room alone and Schwartz could not 


identify him, and at this time Appellant denied having taken part 


in the robbery, as already stated. Later Appellant was taken 


back in, along with Hamm (Tr. 109, 204); on this second occasion, 
according to the police officers (Tr. 109, 204) and Schwartz 
(Tr. 144, 142), Appellant said he was sorry that he had done it; 


that he needed the money. 


| 
At the trial, testimony with regard To EReSe alleged 


| 
admissions or confessions was objected to by Appellant's counsel, 


but the trial judge overruled the objection and held that the 
admissions and confessions were voluntary and admissible because 
they were not obtained under duress or coercion (Tr. 137-139). 


The trial Court also submitted the issue of voluntariness to 


the jury (Tr. 322-324). | 
At no time between about 8:00 P.M. snalnae appearance 
before the Commissioner the next morning did Appellant have any 
opportunity to communicate with counsel or with anyone else. The 
record is utterly silent as to any warning to Appellant by the 
police during this period of his Constitutional right to remain 
Silent. Presumably he was so warned the next morning by the 
Commissioner in accordance with Rules 5(a) and 5(b); at this 
time some unidentified legal adviser was alsc ee caene and advised 
Robinson not to take the stand at the preliminary hearing (Tr.94-95). 
On the facts as recited above, Appellant moved this 
Court for summary reversal and remand for a new trial on the 
| 
authority of Escobedo v. Illinois, 378 U.S. 478.;| However, Appellee 
opposed the Motion for reasons discussed hereinaetes: and the 


Motion was denied "without prejudice to Appellant raising in his 


brief the issue set forth in his aforesaid Motion". 


STATUTES AND RULES INVOLVED 


Title 22, Sec. 2901, D. C. Code: -- 


"Whoever by force or violence, whether 
against resistance or by sudden or 
steaithy seizure or snatching, or by 
putting in fear, shall take from the 
person or immediate actual possession 
of another anything of value, is 
guilty of robbery, and any person 
convicted thereof shall suffer 
imprisonment for not less than six 
months nor more than fifteen years. 
(Mar. 3, 1901, 31 Stat. 1322, ch. 854, 
Sec. 810.)" 


Pederal Rules of Criminal Procedure, Rule 5(a): 


"An; officer making an arrest under a 
warrant issued upon a complaint or any 
person making an arrest without a 
warrant shall take the arrested person 
without unnecessary delay before the 
nearest available commissioner or before 
any other nearby officer empowered to 
commit persons charged with offenses 
against the laws of the United States. 
When a person arrested without a warrant 
is brought before a commissioner or other 
officer, a complaint shall be filed 
forthwith." 


Rule 5(b): -- 


"The commissioner shall inform the defendant 
of the complaint against him, of his right 
to retain counsel and of his right to have 
a preliminary examination. He shall also 
inform the defendant that he is not 
required to make a statement and that any 
statement made by him may be used against 
him. The commissioner shall allow the 
defendant reasonable time and opportunity 
toiconsult counsel and shall admit the 
defendant to bail as provided in these rules." 


(6) 


Federal Rules of Criminal Procedure, Rule 52(b): -- 
"Plain errors or defects affecting 
substantial rights may be noticed| 


although they were not brought to 
attention of the court." 


STATEMENT OF POINTS 
I. The alleged confessions were not adihiss ible because 
they were elicited by in-custody interrogation without taking 
Appellant promptly before a committing magistrate, 
II. The alleged confessions were inadwiseibie because 
they were elicited by in-custody police cnteeeouaried of 
Appellant without affording him any opportunity to consult counsel 


and without warning him of his Constitutional rights. 


| 
III. The admission of the alleged confessions did affect 


“substantial rights" of Appellant and constituted "plain error" 


which this Court should notice under Rule 52(b), PR.Oi Pe 


SUMMARY OF ARGUMENT 


It is Appellant's position on this Appeq1 that his 
alleged confessions, being the only direct evidence linking him 
with the robbery in question, must be presumed to/have weighed 
| 


heavily with the jury in reaching its verdict of guilty. 


Accordingly, their admission cannot be considered to have been 
harmless error which did not affect Appellant's substantial rights. 


They were wrongfully admitted because the police questioned 


Appellant "for the production of evidence” (Greenwell v. United 


States, 336 F.2d 962) without taking him before a committing 
Magistrate in violation of Rules 5(a) and 5(b), F.R.C.P., and of 
the holding of Mallory v. United States, 354 U.S. 449; and also 
because these incriminating statements could not be used against 
Appellant under the ruling of Escobedo v. Illinois, 378 U.S. 478. 
Admitting that there was no specific mention of Mallory or Escobedo 
at the trial, nevertheless the admission of these incriminating 
statements amounted to "plain error" affecting Appellant's 
substantial rights, which this Court should notice under Rule 52(b). 
This is especially true in view of the decision of the Supreme 
Court in Miranda v. Arizona, decided June 13, 1966 (34 U.S.L.W. 4521) 
which cleared up once and for all the doubt previously expressed by 
this Court in Harrison v. United States, 359 F.2d 214, 226, n.11, 

as to whether or not it was necessary to request counsel in order 


to invoke Escobedo. 


ARGUMENT 
I 


The Alleged Confessions Were not Admissible 
Because They Were Elicited by In-custody Police 
Interrogation Without Taking Appellant Promptly 


Before a Committing Magistrate) 


(With respect to point I, Appellant; 

desires the Court to read pages 27-32, 

43-48, 71-74, 86, 92-95, 109, 119-120, 

204, 142-144 and 286 of the Transcript) 

There are many points of similarity between the facts in 
the present case and those of Alston v. United States, 121 U.S. App. 
iar CASS Ss ee Re SeS 

D.C. 66, 348 F.2d 72, decided by this Court May 6, 1965. 


In both cases, the defendants, when first taken into 


custody, denied knowing anything about the alleged offense 


(Tr. 83, 111, 223-4). In Alston, the defendant was taken directly 
| 
to police headquarters and there questioned by police for five 


minutes; in the present case, Appellant was taken directly to the 
“police room" at the Union Station and there questioned for a 
similar short period of time. On being questioned, both defendants 
at first denied knowing anything about the offense (see Statement of 
Case, supra). However, the contradictory testimony of the 

| 
arresting officers sets up a "Swearing contest" between them and 


Appellant; Greenwell v. United States, 119 U.S. App. D.c. 43, 49, 
| 


| 
336 F.2d 962, 968. After initial questioning, the defendant in 


Alston was permitted to speak briefly to his wife, after which he 
made the alleged confession. In the present case, after initial 
questioning Appellant Robinson together with Hamm jointly 
confronted the complaining witness, at which time Appellant 
allegedly admitted taking the money. 

Thereafter, there was delay in both cases before either 
defendant was taken before a committing magistrate, in violation 
of the rule of Mallory requiring this to be done "as quickly as 


possible". In the present case, this was not done until the 


following morning: when Appellant was first taken before a judicial 


officer. 
The following language of this Court's decision in Alston 
applies directly to the present case: -- 


"In my view, the questioning violated Rule 5(a) 
because the arresting officers failed to take appellant 
before a committing magistrate "as quickly as possible." 
Mallory v. United States, 354 U.S. 449, 454, 77 S.Ct. 
1356, 1 L.Ed.2a 1479 (1957). Appellant's confession was 
not given at the "threshold" in response to the initial 
questioning by pclice. Although it does not clearly 
appear how long appellant denied guilt, it is clear 
that the questioning lasted for at least "five minutes." 
This is ample time to enter numerous denials. The 
police questioned "for the production of evidence." 
Greenwell v. United States, 119 U.S.App. D.c. 43, 47, 
336 F.2d 962, 966 (1964). The delay "was utilized to 
obtain a confession by secret police interrogation ***. 


{A] confession so obtained is not ‘spontaneous! 
within the Mitchell decision, and it is not) admissible 
under Mallory." Spriggs v. United States, 118 U.S.App. 
D.C. 248, 251, 335 F.2d 283, 286 (1964); Greenwell Vv. 
United States, supra; Queen v. United States, 118 U.S. 
App.D.C. 262, 335 F.2d 297 (1964)." 


ix 
| 
| 
The Alleged Confessions Were Inadmissible 
Because They Were Elicited by In-custody Police 
Interrogation Without Taking Appellant Promptly 
Before a Committing Magistrate. 
(With respect to point II, Appellant 
desires the Court to read the pages of 
the Transcript specified above with 
respect to point I) 
| 


The "precise holding" of Escobedo, apart from its 
| 


“broad implications", was said in Johnson v. New Jersey, 384 U.S. 
719, to be set forth in the following language of| the Escobedo 


| 
opinion (378 U.S. 490-491): -—- 

"We hold, therefore, that where, as here, the 
investigation is no longer a general inquiry into an 
unsolved crime but has begun to focus on a particular 
suspect, the suspect has been taken into police 
custody, the police carry out a process of interro- 
gations that lends itself to eliciting incriminating 
statements, the suspect has requested and been denied 
an opportunity to consult with his lawyer, and the 
police have not effectively warned him of his absolute 
constitutional right to remain silent, the accused has 
been denied "the Assistance of Counsel" in violation 
of the Sixth Amendment to the Constitution as "made 
obligatory upon the States by the Fourteenth Amendment," 
Gideon v. Wainwright, 372 U.S., at 342, and/ that no 
statement elicited by the police during the; interro- 
gation may be used against him at a criminal trial." 


(11) 


It is submitted that all of the quoted requirements of 
Escobedo are satisfied by the Statement of Case, Supra: -- 

(a) There is no question that the investigation had 
“begun to focus" on Appellant Robinson; he had been arrested at 
gun-point, searched and hand-cuffed, questioned about the robbery 
and about the toy pistol found in his overcoat pocket, hauled away 
in the patrol car by the arresting officers, and asked why he 
committed the robbery while en route to the Union Station. 

(b) En route to and in the Union Station police room, 
the police carried out a process of interrogation that lent itself 
to eliciting incriminating statements; indeed, this was quite 
evidently its purpose. The interrogation during the ride in the 


patrol car was frankly set forth by officer Gabrielson, as quoted 


in the Statement of Case, Supra. This persuasion accomplished its 


intended purpose; Robinson said that he did it. 

At the police room in the Union Station, when Robinson 
alone confronted the complaining witness, he was not identified 
and denied any part in the robbery. The next move by the police 
was to bring him back into the police room in company with Hamm, 
who had already been identified. In addition to Hamm and the 
complaining witness, there were from six to eight policemen in the 


room (Tr. 152). In this incommunicado police-dominated atmosphere, 


Robinson is alleged to have succumbed and to havé said he was 

sorry for his part in the robbery. 
(c) The record does not show that Appellant requested 

a lawyer, but does show that he had no opportunity to consult one 

until the hearing before the Commissioner on the | following morning. 
Appellee's opposition tc the Motion for Summary Reversal 

said that Escobedo is limited to cases where read suspect has 


| 
requested and been denied an opportunity to consult with his 


lawyer", but Appellant finds no such limiting statement either 


in Johnson v. New Jersey, Supra, or in Kennedy vi United States, 
U.S. App. D.c. , 353 F.2d 462. The opposition referred also 
to Pea v. United States, 116 U.S. App. D.c,. 410, |324 F.2d 422, and 
other pre-Escobedo cases, asserting that Appellant has no right to 
raise this point because he did not "ventilate the issue" at the 
trial. 
As said in footnote 11 of the Geoueion ce this Court in 
Harrison v. United States, U.S. App. D.C. | , 359 F.2d 
214, 226, there have been varying views as to whether an accused 
must have requested counsel in order to invoke Eecopede- This 
Court, sitting en banc, found it unnecessary to reach this Escobedo 


question at that time (December 7, 1965). 


Harrison did cite People v. Dorado, 62 Cal. 2d 338, 
P.2d 361, which remarked persuasively that 


"The defendant who does not ask for counsel is the 
very defendant who most needs counsel." 


See also Carnley v. Cochran, 369 U.S. 506, wherein, 
the record did not show that petitioner had been offered and had 
declined counsel. The Supreme Court said 


"it is settled that where the assistance of 
counsel is a constitutional requisite, the 
right to be furnished counsel does not depend 
on a request." (p. 513) 


kkk 


"Presuming waiver from a silent record is 
impermissible. The record must show, or there 
must be an allegation and evidence which show, 
that an accused was offered counsel but 
intelligently and understandingly rejected 
the offer." (p. 516) 


kkk 


"Where, as in this case, the constitutional 
infirmity of trial without counsel is manifest, 
and there is not even an allegation, much less 
a showing, of affirmative waiver, the accused 
is entitled to relief from his unconstitutional 
conviction." (p. 517) 


Although the statements quoted from Carnley dealt with 


trial, Escobedo shows that they also apply beginning at the point 


of in-custody interrogation. 


| 
Bcth Dorado and Carnley were discussed with approval by 


the Supreme Court in Miranda v. Arizona, 34 U.SJL.W. 4521, 


decided June 13, 1966. The conflict between the varying views 
| 
| 

mentioned by this Court in the Harrison footnote has accordingly 
| 

been resolved and it is not necessary to show an express request 


for counsel in order to secure the benefits of Escobedo. 
| 


IItI 


The Admission of the Alleged Confessions Did 
Affect Substantial Rights of Appellant and 
Constituted Plain Error Which This Court 


Should Notice under Rule 52b, F.R.C.P. 
-—-—erowrwraw— ee tt 
| 


In view of the lack of direct evidence linking Appellant 
| 
to the offense in question, as pointed out in the Statement of 


Case, supra, it seems clear that the alleged confessions of 


Appellant must have been a cogent factor, if not the controlling 


factor, which led the jury to bring in its verdict of guilty, and 
| 
if so, their admission into evidence certainly did affect 


"substantial rights" as required by Rule 52(b). 
Appellee, in opposing the Motion for Summary Reversal, 


calls attention to United States v. Indiviglio, 352 F.2d 276, 


as authority for its assertion that the Escobedo point cannot 
a ena 


be raised on appeal, because there was no objection at the trial 


based on this specific ground. It is assumed that Appellee will 


make the same argument as to Mallory and Alston. 

In Indiviglio, the Court of Appeals (2 Cir.) discussed the 
technical rules of evidence as to the need for a "specific" 
objection at the trial. But it also recognized (352 F.2d 280)that 
under Rule 52(b), it had discretion to notice an error regardless 
of lack of specific objection. Indeed, Rule 52(b) so states in 
express terms. 

In the case before it, the Court found no reason for 
exercising its discretion and noticing the error assigned. Its 
expressed reasons (352 U.S. 281) included the fact that "defendant 
had retained experienced trial counsel", evidently of his own 
choice. Moreover, the Court was undoubtedly influenced by the 
facts that defendant had not "requested the aid of counsel", 
although defendant jhad been informed of his Sixth Amendment right 
to counsel. 

None of the above considerations in Indiviglio are found 
here. Appellant here has never been in position to select and 
retain counsel; while it does not appear that he "requested" 
counsel prior to his preliminary hearing before the Commissioner, 


the law since Indiviglio shows that lack of request is immaterial; 


and finally there is no showing that Appellant was advised of his 


"Sixth Amendment right" until after the self-incrimination 
| 


| 
statements were made. 
| 


While emphasizing that discretion under Rule 52(b) is 


not to be lightly exercised, the Court of Appeals in Indiviglio 
was favorably inclined toward situations in which the law, as 
| 


it existed at the time of trial, would have made} objecticn futile 


(see n.7, 352 F.2d 280), error being asserted on) the basis of 


subsequent appellate decisions. 


Assuming arguendo that Appellant did not in fact request 


counsel, the validity of an objection on the basis of Esccbedo 
Heconec]o. 


at the trial would certainly have been dubious, in view of 


appellate uncertainty as noted in the Harrison footnote, supra. 
But Appellant believes, in view of subsequent decisions alread 
Ciscussed under point II, that the language of Escobedo on this 
point can no longer be construed in the eericery aguiesa sense 


| 
urged in Appellee's opposition to the Motion for Summary Reversal. 


CONCLUSION 


For all of the reasons set forth above, Appellant submits 


that the judgment below should be reversed and the case remanded 


for a new trial. 


Respectfully submitted 


/s/___Ralph H. Hudson 


Counsel for Appellant 
(Appointed by this Court) 


700 Tenth Street, N.W. 
Washington, D.C. 20001 
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